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Dated August 19, 2003

Your electronic correspondence to Congressman Dave Weldon, concerning X has been referred to the Office of Special Education Programs (OSEP) within the U.S. Department of Education (Department) for reply.  In your correspondence, you requested assistance from Congressman Weldon in resolving a complaint you had filed with the Florida Department of Health (FDH), Lead Agency for Part C of the Individuals with Disabilities Education Act (IDEA).  You state in your correspondence that you “have exhausted all state administrative processes and would request Congressman Weldon intervene on a federal level.” 

I am aware that Alma McPherson, OSEP’s Part C State contact for Florida, has had several conversations with you regarding your concerns.  Our records also indicate that OSEP referred your complaint to FDH on August 8, 2002 for FDH to resolve in accordance with complaint procedures at 34 CFR §§303.510-303.312.  FDH was asked to send a copy of the agency’s final decision to OSEP.  OSEP received a copy of FDH’s October 31, 2002 Final Report of Inquiry and reviewed it.  While OSEP did review the report, it is important to clarify the regulations implementing the 1997 Amendments to the IDEA removed the Department’s authority to conduct Secretarial review of State complaint decisions and that currently, neither the regulations implementing Part B nor Part C provide for a Secretarial review of the State’s decisions in a complaint resolution. 

In your electronic correspondence to Congressman Weldon you requested “(1) an investigation into deliberate and malicious discrimination against our child who has a disability, (2) for our family to be made whole and our child to receive compensatory services as described in the procedural safeguards for the duration of his assignment in Early Intervention and Prevention, (3) an established jurisdiction for Prevention and Early Intervention to be determined so you may file with the appropriate office.  HHS and DOE claim they do not have jurisdiction, (4) under the Freedom of Information Act (FOIA), a copy of the resume of one of the state-sanctioned interpreters, and (5) legislation to provide families with alternative options to Part C to provide a competitive services module to the disabled.”  We have responded to each of these concerns separately below.  You also requested in your electronic correspondence that “Criminal charges to be brought against [staff person] for forging a family member’s [sic] name on a federal document and relief from the false and malicious DCFS charge that has been placed against our family for advocating for our child.”  OSEP does not have the legal authority to address these two latter issues.  Criminal sanctions for any alleged forgery, libel or slander are the subject of State law and may be referred to your State’s attorney general’s office or local county sheriff or district attorney.

1.  An investigation into deliberate and malicious discrimination against [your] child who has a disability.
The Department’s Office for Civil Rights (OCR) enforces laws that prohibit discrimination based on disability.  Section 504 of the Rehabilitation Act of 1973 prohibits discrimination based on disability in programs or activities receiving Federal financial assistance.  Title II of the Americans with Disabilities Act prohibits discrimination by public entities on the basis of disability.  Enforcement of these laws by OCR extends to all Part C lead agencies, all State education agencies and preschool, elementary and secondary schools that receive Department funds.  For assistance related to civil rights or to file a complaint, you should contact the OCR enforcement office serving Florida. 

The OCR office for Florida is located at: 

Atlanta Office
Office for Civil Rights
U.S. Department of Education
61 Forsyth St. S.W., Suite 19T70
Atlanta, GA 30303-3104

Telephone: 404-562-6350
FAX: 404-562-6455; TDD: 404-331-7236
Email: OCR_Atlanta@ed.gov 
2.  For [your] family to be made whole and [your] child to receive compensatory services as described in the procedural safeguards for the duration of his assignment in Early Intervention and Prevention. 

The regulations governing Part C emphasize the importance of the lead agency to resolve complaints in a way that provides individual relief when, in resolving a State complaint filed under 34 CFR §§303.510-303.512, it finds a failure to provide appropriate early intervention services to an infant or toddler with a disability and his or her family.  Under 34 CFR §303.510(b), a resolution must address both:  (1) how to remediate the denial of services for the individual child, which can include an award of compensatory services, monetary reimbursement or other corrective actions appropriate to the needs of the child and family, and (2) appropriate future provision of services for all infants and toddlers with disabilities and their families.  Because the basis of the compensatory services remedy is the past denial of early intervention services that were not originally provided, compensatory services as a remedy could, if determined appropriate, be available even after a child is no longer receiving services under Part C and independent of any current right the child may have to a free appropriate public education.  Receiving special education and related services under Part B would not alter a child’s right to compensatory services under Part C, if compensatory services were identified by the lead agency, a due process hearing officer, or a judge as an appropriate remedy to redress a denial of services.  

In the FDH’s Final Report of Inquiry regarding your State complaint, the investigation team found that “the Early Intervention Program failed to document in Family Support Plans completed during the period of time covered by this investigation, the reasons why some services were not provided in X’s home.”
  By copy of this letter to FDH, we are asking FDH to review its finding and determine whether the failure to document in the Family Support Plan why your child’s services were not provided in his home impeded your child receiving early intervention services and, if so, whether compensatory services or any other individual remedy is appropriate for your child.  Additionally, under Part C, you also may request a due process hearing to resolve complaints concerning any matters related to the identification, evaluation, placement, or the provision of appropriate early intervention services to your child and family. 34 CFR §303.420.  If you pursue this option, the request for a due process hearing must be filed in accordance with FDH’s procedures.  FDH must also allow parties to disputes to resolve the disputes through a mediation process, which, at a minimum, must be available whenever a hearing is requested. 34 CFR §303.419(a).  

3.  An established jurisdiction for Prevention and Early Intervention to be determined so you may file with the appropriate office. HHS and DOE claim they do not have jurisdiction.  

OSEP is responsible for the administration of the IDEA at the Federal level.  The Monitoring and State Improvement Planning (MSIP) Division of OSEP is responsible under Part B and Part C for State Plan review and approval, and for monitoring OSEP's formula grant programs to ensure consistency with Federal requirements and to ensure, on a systemic basis, that States and other public agencies continue to implement programs designed to improve results for infants, toddlers, children, and youth with disabilities and their families.  However, while OSEP is responsible for the administration of the IDEA, the final regulations implementing Part C of the IDEA place the responsibility for the resolution of individual complaints with the State lead agency for Part C. 
The Part C regulations require that the Governor establish or designate a lead agency as the single line of responsibility for the general administration and supervision of programs and activities under Part C.  34 CFR §303.501.  FDH has been designated the lead agency in Florida.  It is the responsibility of the FDH to adopt and use proper methods of administering programs under Part C, including monitoring agencies used to carry out Part C services, enforcing any obligations imposed on agencies, providing technical assistance, and correcting any deficiencies identified through monitoring.  34 CFR §303.501(b).  Additionally, the FDH must have written procedures for resolving any complaint, including provisions for the filing of a complaint with FDH, and disseminating to parents and other interested individuals those procedures.  34 CFR §303.510(a).

4.  Under the Freedom of Information Act (FOIA), a copy of the resume of one of the state-sanctioned interpreters.
The Federal Freedom of Information Act (FOIA) applies to documents held by agencies of the executive branch of the Federal Government.  The FOIA does not apply to private companies; private organizations; or State or local governments.  However, all States and some localities have enacted laws like FOIA that allow individuals to request access to, and copies of, public records.  Florida’s Public Records Act is at Chapter 119 of Florida’s statutes.  To determine whether the document is a publicly available document under Florida’s Public Records Act and the process for requesting it from a specific State agency, you may wish to contact an attorney, the Florida attorney general’s office and/or the State agency’s legal office.

5.  Legislation to provide families with alternative options to Part C to provide a competitive services module to the disabled.
Congress is currently reauthorizing the IDEA.  On April 30, 2003 the House approved, H.R. 1350, the Improving Education Results for Children with Disabilities Act of 2003 and on June 25, 2003 the Senate Committee on Health, Education, Labor, and Pensions approved, S. 1248, the Individuals with Disabilities Education Improvement Act of 2003.  The IDEA bill is still pending full Senate consideration.  If you wish to review either of these bills, you may do so at the following websites:

http://health.senate.gov/bills/013_bill.html 

http://edworkforce.house.gov/index.htm
I hope this information is helpful to you.

Sincerely, 

/s/ Patricia J. Guard for

Stephanie S. Lee

Director

Office of Special Education Programs

cc:
Monica Rutkowski, Bureau of Prevention and Early Intervention, FDH


Michael L. Haney, Prevention and Interventions Children’s Medical Services, FDH


Ms. Shan Goff, Bureau of Instructional Support and Community Services, FDOE
� Final Report of Inquiry Conducted by the Department of Health Children’s Medical Services Involving X Early Intervention Program, October 31, 2002, page 8.





